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In the United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

JAFET LINDEBERG, eL al.

Plaintiffs in Error,

vs.

C. T. HOWARD, et al.,

Defendants in Error.

STATEMENT OF THE CASE.

This is an action for damages, upon an under-

taking for an interlocutory injunction.

The complaint, which was fiied on June 29th,

1904, alleges:

1. That at all the times therein mentioned the

defendants Lindeberg, Lindblom and Brynteson were

partners under the name Moonlight Springs Water

Company, and were supplying water to the inhabi-

tants of Nome, Alaska, from certain springs at the

base of Anvil Mountain, called Moonlight Springs:

2, That during the winter of 1902-3, the plaint-

iffs themselves and a hired man were engaged for

about five months in taking out dumps of pay-dirt

and gravel from the Grant Placer Mining claim, near

Nome, under a "lay" to plaintiffs Howard and Dover-



spike from the Pacific Coal and Transportation Com-

pany, which "lay" expired on the 1st day of June,

1903; that said Grant Placer Mining claim is situ-

ated immediately above and adjoining the Moonlight

Springs Placer and Mining claim upon which said

Moonlight Springs and an impounding dump or res-

ervoir of said partnership was located; that plaintiffs

had out of said Grant Placer Moonlight claim

and ready to wash and sluice out the gold therefrom,

dumps of pay-dirt and gravel of the value of |2500.00

at the time the restraining order, afterwards more

fully described, was issued:

3. That on the 18th day of May, 1903, defend-

ants Lindeberg, Lindblom and Bryntesonas partners,

under the name Moonlight Springs Water Company,

commenced an action against the plaintiffs in the

United States District Court for the District of

Alaska, Second Division, and in and by their com-

plaint, which was filed on that date in said action,

prayed for an injunction restraining and enjoining

plaintiffs, who were defendants in that action, and

their agents and employes from causing to flow upon

or into Moonlight Springs Creek or Moonlight Creek

above said impounding any mud, dirt, tailings, im-

pure muddy water or debris, or from in any manner

muddying or polluting the waters of said Moonlight

Springs or Moonlight Creek above said dam; and that

on said 18th day of May, in said action the defendants



herein, plaintiffs in said action, wrongfully caused a

restraining order to issue out of said court in said

action, restraining and enjoining these plaintiffs,

their agents and employes as prayed in the com-

plaint:

4. And at the same time an order to show cause

was made, and was served on the plaintiffs herein,

defendants in said action, returnable on the 19th day

of May, 1903, to show cause why an injunction

should not issue in said action enjoining them from

the commission of the acts above set forth, and in

the meantime these plaintiffs, defendants in said

action were enjoined from and prevented working

out their said dumps of pay-dirt and gravel until the

further order of said court, as afterwards fully set

forth:

5. That said Grant Placer Mining claim is on

higher ground than said Moonlight Springs, and it

was impossible for plaintiffs to work, mine or operate

thereon, without allowing the muddy water, after

being used in sluicing, to flow down the natural

watershed into said impounding dam and reservoir:

6. That in order to obtain said restraining order,

the plaintiffs in said action for injunction, defend-

ants below in this action, made and filed the under-

taking sued on in this action, with Geo. L. Fish and

E, M. Riningin, the other defendants in this

action, as sureties, conditioned for the payment
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to these plaintiffs, defendants in said suit, of all costs,

disbursements and damages which should be decreed

to them in said suit, and such damages not exceed-

ing $2500.00 as they should sustain by reason of

said injunction if the same should be wrongful or

without sufficient cause.

The undertaking is incorporated into the com-

plaint in this action, and is set out at large (Record,

PP, 6, 7, 8):

7. That plaintiffs in this action, defendants in

said suit, appeared in response to said order to show

cause, and submitted to the court evidence of their

rights in the premises, and moved that said restrain-

ing order be dissolved; the court took the matter

under advisement until June 9, 1903, at which time

the court dissolved the restraining order and refused

to grant an injunction pendente lite:

8. That a trial of the injunction suit on the

merits was thereafter had, on February 23d, 1904,

resulting in a decree denying the prayer of the

plaintiffs therein and dismissing the suit:

9. That these plaintiffs, at the time they were

enjoined from sluicing as before stated, were using

for such sluicing water produced by the melting of

the snow on the watershed of the mountain, and be-

tween the time when they were enjoined and the

time of the dissolution of the restraining order the

melting snow supplied ample and sufficient water to



sluice out said dumps and extract the gold therefrom,

but at the time of the dissolution of the restraining

order there was no water left from the melting sno w
and thereafter there was not during the year 1903,

any water upon said claim, nor any water that plain-

tiff could procure for use in working, washing out

and sluicing said dumps:

10. That by reason of being prohibited by said

restraining order from washing and working out said

dumps, the plaintiffs were compelled to leave the

claim and secure work elsewhere, and the dumps

consequently were wasted and destroyed, great por-

tions thereof being caved back into the shafts and

drifts on said claim, and the entire dumps and

all their value were lost to plaintiffs as the effect of

said restraining order; to their damage $2500.00:

11. As a further element of damage the com-

plaint in this paragraph alleges that between the

date of the service of the restraining order and the

time of the dissolution thereof, the plaintiffs each

lost 22 days time, during which they were prevented

by the wrongful procurement of the restraining order,

from sluicing out their said dumps; to their further

damage $1000.00:

12. That these plaintiffs had incurred large ex-

pense in procuring tools, provisions, supplies and

hired help, taking out said dumps, to-wit, $1000.00,

in which sum they were damaged by being so pre-
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vented from sluicing up the dumps and extracting

the gold therefrom

:

13. That they were compelled to employ an at-

torney in said injunction suit, and they agreed to

pay the attorney so employed a reasonable attorney

fee for appearing for them, moving to vacate the re-

straining order, and for his services in trying the case

on its merits; that $500 was charged therefore by

their said attorney and was a reasonable fee, and they

have suffered further damage in that sum.

It is then stated that in the aggregate the

plaintiffs have been damaged $5000.

The prayer is for judgment against all the de-

fendants, including Fish andKiningin, the sureties in

the undertaking, for $2,500, and against the de-

fendants Lindeberg, Lindblom and Brynteson for

additional $2,500.

The defendants interposed a general demurrer

to the complaint as a whole, and to each of the

several alleged causes of action separately, for insuffi-

ciency of the alleged facts to constitute a cause of

action (Record, pp. 17-18).

The demurrer was overruled.



9

THE ANSWER.

The defendants answer jointly (Record, pp. 20 to

27) admitting the allegation of the partnership of the

defendants Lindeberg, Lindblom and Brynte^on; de-

nying, for lack of information, all the allegations of

paragraph II, which denial covers the getting out of

the dumps by plaintiff, their value, the relative loca-

tion of the claim when the dumps were gotten out

with respect to the Moonlight Springs, and that

plaintiffs were compelled by the restraining order

to cease their mining operations on the dumps;

admitting the suing out of the restraining order, but not

that it was wrongful; admitting the service of the

order to show cause, as alleged in paragraph IV of the

complaint; denying, for lack of information, that it

was impossible to work the dumps without letting

the muddy water run down into the creek as alleged

in paragraph V; admitting the giving of the under-

taking, as alleged in paragraph VI; admitting that

the plaintiffs herein appeared, in response to the

order to show cause, resisted the application for in-

junction, on affidavits presented by them, and moved

to dissolve the restraining order, and that the further

injunction was denied and the restraining order was

dissolved on June 9, 1903, as alleged in paragraph VII;

admitting the trial of the injunction suit on its merits,

and the decision thereof and decree in favor of the
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defendants therein, plaintiffs in this action, as alleged

in paragraph VIII, but denying that the decree dis-

missing the bill of complaint was final; denying for

lack of information, the allegations in paragraph IX,

wherein the plaintiffs allege they were using water

from the melting snows of the mountain slope, that

there wa? then sufficient of such water to work out the

dumps, but the water failed before the dissolution of

the restraining order and there wd,s no water avail-

able for that purpose afterwards during 1903; deny-

ing the destruction and loss of the dumps as alleged

in paragraph X; denying, in the same manner, the

loss of time as alleged in paragraph XI, the

allegation of the expense of getting out the dumps as

alleged in paragraph XII, and the incurring of ex-

pense in employing an attorney, as alleged in para-

graph XIII; and finally denying that plaintiffs have

been damaged in any sum.

The answer sets up, as an affirmative defense,

the same matters stated in the complaint as to

the partnership of Lindeberg, Lindblom and Bryn-

teson,andasto their being engaged in supplying water

to the inhabitants of Nome, the suing out of the re^

straining order, the giving of the undertaking, the

dissolution of the restraining order, and the decree

in favor of the defendants at the trial on February

23, 1904; and finally that on November 12, 1904, a pe-

tition for appeal from said decree was filed by them,
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and on November 12, 1904, an appeal was allowed,

and that the appeal is still pending.

This answer was fied on the 15th day of Novem-

ber, 1904, the next day after the appeal is alleged to

have been allowed, and between three and four

months after the filing of the complaint and service

of the summons in this action of damages, the sum-

mons having been served, with a copy of the com-

plaint, on June 29, 1904. (Record pp. 15, 16.)

The plaintiffs demurred to this affirmative de-

fense (Record p. 29) and the demurrer was sustained

(Record pp. 30 to 33).

THE TRIAL

The cause was tried by jury and a verdict was

returned in favor of the plaintiffs, in the sum of

$2,500, and judgment was entered thereon. (Record

pp. 35-36.)

A motion for new trial was made upon numer-

ous grounds (Record pp. 122 to 127) the first three

being :

1. Excessive damages,



2. Insufficiency of the evidence to justify the

verdict, and

3. Disregard by the jury of the instructions of

tlie court, in that the jury gave plaintiffs a verdict for

"the full value of their interest in the dumps ;"

And all the rest being for alleged errors of

the rulings of the court.

Numbers 1 and 2 may be passed without com-

ment; and number 3 with the remark that it seems

to concede— and doubtless so the fact is—that the

jury gave no consideration to any of plaintiff's

grounds of damage except the loss of the value of the

dumps which is alleged to be |2,500—exactly the

amount of the verdict.

All the other grounds of the motion for a new

trial, being upon alleged errors in refusing instruc-

tions that were requested by the defendants (plaintiffs

in error) and in the charge that was given by the

court, these will be considered later on.

The motion was denied (Record p. 127).
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BRIEF OF THE ARGUMENT

Alleged Motions For Nonsuit. The first alleged

error set forth in the brief of plaintiffs in error, (Brief

pp. 6, 7) is the denying of a motion for nonsuit as

to the first cause of action, on the ground of insuffi-

ciency of the evidence to justify a verdict. But the

Bill of Exceptions fails to show that any such mo-

tion was made.

The same is true with respect to the grounds of

error designated in the brief of plaintiffs in error as

numbers 4 and 7, which relate, respectively, to the

allegations of damage by loss of time (paragraph XI

of the complaint) and by loss of the expense of attor-

ney's fees. (Paragraph XIII.)

There is no mention, in the Bill of Exceptions,

of any such motion as to any of these matters. In

the assignment of errors in connection with the appli-

cation for a writ of error the plaintiffs in error say that

the court erred in denying such motions (Record, pp.

133, 134), but that is no part of the Bill of Excep-

tions, is no part of the legal record of what did

actually take place at the trial. This court cannot,

therefore, be asked to take cognizance of such action

of the court on those suppose motions, and to review

such alleged action of the court.
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Overruling Demukrers. The plaintiffs in error

complain of the overruling of their demurrer to

Paragraph II of the Complaint—the claim for dam-

ages on account of loss of time (Brief, p. 7, specifi-

cation 3) and of the overruling of their demurrer to

Paragraph XII—the expense of getting out the

dumps (Brief, p. 8, specification 6).

These two paragraphs of the complaint, although

stating the damages therein in the form of separate

causes of action, are in fact and in law simply state-

ments of special elements of damage arising from the

restraining order or injunction, and are parts of the

single cause of action for the damages arising from

that order. They are in no sense separate cause of

action and a demurrer to them was properly over-

ruled, irrespective of the question whether they were

in law proper elements of damage or not. They

were but elements in the alleged cause of action^

—

the single cause of action for the damages arising

from the wrongful injunction; and a demurrer to

the allegation to those alleged elements of damages,

as distinct from the demurrer to the entire com-

plaint would not lie. The ruling of the court there-

fore as to these demurrers to special parts of the com-

plaint, was correct, even assuming that the elements

of damages therein were not in law the basis of re-

covery.
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Refusing to Direct Verdict for Defendants.

They also complain that the Court refused-to direct a

verdict for the defendants on the allegations of Para-

graph XI of the comp'aint—the damage by loss of

time (Brief, p. 8, specification 5). While it is error to

refuse a proper request for instruction with respect to

any element of the damages claimed, the Court could

very properly refuse a request like thi--, which, in

substance, demanded a separate verdict as to Para-

graph XI, irrespective of the question of the legal

right to recover on account of the special damages

therein referred to, since it was a case in which a

special finding was directed upon specific questions

and framed and submitted to the jury.

But passing over this question of procedure, the

damages alleged in Paragraph XI if proved were

recoverable. The allegation is, in substance, that

not only they lost the dumps but they lost also the

time while they were making the effort to get rid of

the restraint which prevented them from going on

and working their claims, while there was water

available. Plaintiffs in error find fault with the

fact that the plaintiffs below did not stay by their

dumps until the return of water would enable them

to work them out. This is the burden of their com-

plaint presented in various forms in the record. But

to stay by their dumps was to lose the time, and

they were certainly justified in staying by them so
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long as there was reasonable hope of being able to

work thtra before the water was exhausted. Now
whether the}' proved loss of 22 days, or of any less

number of days, they were entitled to recover for

what they proved, up to the limit of the amount al-

leged in the paragraph which is attacked by this re-

quest that a special verdict be directed.

Refusal to Direct a Verdict as to the Loss of

THE Dumps. Plaintiffs in error requested the court to

direct a verdict in their favor as to the main branch

of the case, the damages for the loss of the dumps;

and they are aggrieved by the refusal of the court to

do so (Brief, p. 7, specification 2). The same observa-

tion may be made as to the procedure concerning this

request are with reference to the element of loss of

time. But beyond this, the right of plaintiffs to

recover on account of this element of damage is un-

questionable, unless the damages wero caused by

the neglect of plaintiffs to t^.ke care of the dumps

And it is so considered by plaintiffs in error in their

discussion of this point (Brief, pp. 15 and 15) ?

But this request asked the court to take from the

jury the question of fact whether the dumps were lost

by plaintiffs' own neglect or by reason of the injunc-

tion. The Court properly refused to do that, but did

charge the jury that if the loss did not result from the

injunction, or if plaintiffs neglected to take care of
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the dump when they could have done so, they were

not entitled to recover. The Court charged:

"Ifyou findfromthe evidence that the plaintiffs had
a dump or several dumps of pay-dirt and gravel on the

Grant Placer Mining Claim, situated near the Moon-
light Springs in the Cape Nome Recording District,

District of Alaska, during the spring of 1903, and
that they were enjoined at the suit of the defendants

when engaged in washing out and extracting the gold

therefrom, and you further find from the evidence

that plaintiffs could have sluiced out said dumps and
extracted the gold therefrom between the date when
plaintiffs were enjoined from so doing in effect, and
the date of the dissolution of the restraining order,

and that thereafter said dumps and their values were
wholly orpartially lost to the plaintiffs as the prox-

imate result of said restraining order, then I instruct

you to find for the plaintiffs in such sum as you may
find from the evidence plaintiffs were damaged
thereby. * * * *

The jury are further instructed thatthe plaintiffs

are not entitled to compensation for the loss of said

dumps or pay gravel or the loss of any part thereof,

which was not direct]}^ any proximately caused by
the issuance and continuance in force of the restrain-

ing order mentioned in the complaint.

The jury are further instructed that if the disap-

pearance or destruction of the plaintiffs' dumps was
caused by the negligence or inattention of the

plaintiffs in not sluicing up said dumps or any
part of them when water became available to

them for that purpose, if it did become so available

afterward, then the defendants are not chargeable

with the loss properly due to the negligence or in-

attention of said plaintiffs,, and that the defendants

are not responsible for the disappearance or loss of
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said dumps or any part thereof, unless such disap-

pearance or loss were directly and proxinaately
caused by said restraining order or injunction."

Attorney's Fees as Damages. B}^ specifications

8, 9, 10 and 11 (Brief, pp. 9, 10). Plaintiffs in error

present the question of the right to recover as dam-

ages, in action for damages on an injunction bond,

expenses necessarily incurred in the emploj^ment of

an attorney in the injunction suit. The court below

ruled that such necessary expenses are an element of

the recoverable damages, and this is vigorously com-

bated in the brief of plaintiffs in error. (Brief, pp.

19 to 24.)

If this contention of plaintiffs in error is sound,

if the expense of employing counsel to gel rid of a

wrongful injunction are not allowable as elements of

the recoverable damages, the judgment is erroneous

and must be reversed; if such damages are allowable,

the ruling was right and the judgment will not be

disturbed on this alleged error. So, at this point the

case hinges on the question whether counsel fees are

recoverable damages.

Counsel fees are an element of recoverable

damages. High on injunctions, lays down the rule

in broad and general terms:

"A reasonable amount of compensation paid as

counsel fees in procuring the dissolution of an in-
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^

junction, may be recovere 1 ©«^an action^ the bond,
or in tha^ssessment of damages in the injunction

suit iSf oissolution, where that practice prevails. * *

Counsel fees in such ca^es are rej^arded as a

proper subject of coii«M]ejjat^i in estimating the

damages incurrJft^Oi^S^ebemg as direct and imme-
diate as any other. * * Allowance of counsel fees as

damages upon dissolving an injunction is based upon
the fact that defendant has been compelled to

emplov aid in ridding himself of an unjust restric-

tion which has been placed upon him by the action

of the plaintiff." /UfiJ/<0^^
High on Injunctions. Sec. l-0(iD, 100^.

In support of this doctrine, Mr., High cites a

great number of cases from various states including,

Iowa, New York, California, Alabama, New Hamp-

shire, Illinois, Louisiana, Indiana and Missouri.

In the case from Arizona, cited in the brief of

counsel for plaintiff in error, Richards v. Green, 32

Pac. Rep. 266, the court said, "The preponderance

of authority in the state courts is that counsel fees

are recoverable in a suit upon injunction bond."

Mr. High, however, notes without comment,

that the Supreme Court of the United States held to

to the contrary in Oelrichs vs. Spain, 15 Wal. 211.

In Tulloch V. Mulvane, 184 V. S. 497, cited by

counsel for plaintiff in error the decision, in which

the subject underwent considerable examination, fol-

lowed Oelrichs v. Spain, but by a divided bench, the

Chief Justice, and Justices Harlan and Brown dis-

senting,
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These Federal cases assume no statutory provis-

ions as to what must be the terms of the bond for

injunction. But the Alaska statute does prescribe

the terms, which are that it shall obligate the obli-

gors to pay all costs and disbursements * * * *

* * * and damages that may be caused by the

injunction if wrongful. The section for sufficient

bonds in Alaska is Section 384 of the Alaska Practice

Code and reads:

Sec. 384. An injunction may be allowed by
the Court or judge thereof at any time after the com-
mencement of the action and before judgment. Be-
fore allowing the same the Court or judge shall re-

quire of the plaintiff an 'undertaking, with one or

more sureties, to the effect that he will pay all costs

and disbursements that may be decreed to the de-

fendant and such damages, not exceeding an amount
therein specified, as he may sustain by reason of the
injunction, if the same be wrongful or without suffi-

cient cause."

The Supreme Court of California, in num-

erous cases, has always held counsel fees recov-

erable in action on injunction bonds; the first case

being Thale v. Quan, 3 Cal 216, and the last,

perhaps, being Mitchell v. Hawley, 79 Cal. 301, al-

though the doctrine is approved incidentally in

several later cases, as in Curtis v. Buchanan, 110 Cal.

433.

The Supreme Court of New Mexico, a Territory

of the "United States, has held such damages recov-

erable.
,
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DECISION.

The Dissolving Restraining Order was Final.—
The discussion has now covered all points pre-

sented in the brief of plaintiffs in error, except the

contention that the dismissal of the injunction suit was

not a final determination, and therefore this action

is premature. This contention is bottomed on the

affirmative matter set forth in the answer to the

effect that some months after the commencement of

this action the defendants herein, plaintiffs in the

injunction suit, sued out an appeal in the injunction

suit. That decree of dismissal was in all legal intents

final at the time this action was commenced.

Besides, this action is for damages caused by

the interlocutory restraining order which, being

wrongfully sued out, was dissolved, and from the

dissolution of it, no appeal was taken, nor any error

assigned upon that decision of the court. The order

dissolving the restraining was an adjudication of its

wrongfulness, and that order was and still is final.

An appeal could have been taken from the order

dissolving the interlocutory order. Section 507 of

the Alaska act says:

"An appeal may be taken to the Circuit Court of
Appeals from an interlocutory order granting or dis-

solving an injunction * * * * within sixty

days after the entry of such interlocutory order."

No possible decision upon the appeal from the de-

cree on the merits in the injunction suit would have
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the effect of reversing or vacating the decision dis-

solving the restraining order—which, in fact, could

have been, and in law was, wrongful, even though

the decree on the merits should be reversed. This is

a complete answer to the point against the finality of

the decision or which this action depends.

Defendants in error pray affirmance of the judg-

ment.

W. LAIR HILL,

Attorney for Defendants in Error.


